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AMENDMENT. It is not in the power of the court of 
common pleas to permit an amendinent after suit brought, by 
which the christian name of one of the plaintiffs should be 
changed.* Horbach v. Knox, 8 W. & S. 30. 

2. Where an act of assembly directs a penalty to be recovered 
by any person suing for the same, the sum when recovered 
to be paid one half to the person suing, the other to the 

treasurer or county commissioners, a common informer may 
sue in his own name. Megargell v. The Hazleton Caal 
Company, ib. 342. 

. Where the practice is on appeal from a justice to go to trial 
on his transcript, and the justice orders that the penalty be 
paid one half to the plaintiff and the other half to the county 
commissioners, this is equivalent to a declaration guitam. 6. 

. Where a person sues as common informer, an amendment 
to the declaration that he sues as well for himself as the 
treasurer of the county, ought to be allowed. J6. 


(Se) 


A 
— 


* On Saturday, January 30th, 1846, the court of common pleas of Philadel- 
phia allowed an amendment of the christian name of the plaintiff, in the case of 
Dohan v. Walsh, being an appeal from the judgment of a justice. King president, 
remarked, in reference to the decision cited in the text, that Horbach v. Knox must’ 
have been a case originally brought in the common pleas and not carried there on 
an appeal, as the diseretion of the court in allowing amendments in the latter class 
of cases was much larger than in the former, and extended to the motion before 


them.—Ebirors. 
VOL. V.—NO. IV. 13 
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APPRENTICE. Where the father is living with the mother, 
to make a valid indenture of apprenticeship of their son, the 
assent of the father before the magistrate at the time of the 
binding, expressed in writing, is necessary: the assent of the 
mother is not sufficient. Commonwealth v. Crommie, 8 
W.& S. 339; S.C. 4 Penn. Law Jour. 297. 

ASSIGNMENT. A draft upon a particular fund in the hands 
of an attorney for collection is an equitable assignment of it, 
and although not accepted by the attorney, yet it is not after- 
wards subject to be attached for the debt of the drawer. Nes- 
mith v. Drum, 8 W.& S. 9. 

2, A general assignment for the benefit of creditors by one 
who is a member of a partnership, gives to his assignee no 
control over the partnership funds or claims, so as to enable 
him to receive or release them. JJoddewell v. Keever, ib. 
63. 

BANKRUPT LAW. Ground-rent coming due after the dis- 
charge of the debtor as a bankrupt is not extinguished by his 
certificate. Bosler v. Auhn, 8 W.&S. 183. See also S. P. 
Large v. Bosler, 3 Penn. Law Jour. 246. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 
Where a certificate of deposit not negotiable is issued by a 
bank and atterwards sold by a broker, who indorses it without 
recourse, and it turns out that the indorsement of the payee 
was forged, the broker’s liability depends upon the parol cir- 
cumstances attending the sale of the note. Charnley v. Dul- 
les, 83 W. & S. 353. 

2. It is for the jury to say whether on the evidence the plaintiff 
took the note subject to every risk or not. Jd. 

3. The question of laches in presenting a certificate of deposit 
to the bank for payment, is a mixed question of law and fact. 
Lb. 

4. So also is the time of giving notice to the prior indorser. Jd. 

COMMON CARRIERS. (The judgment in the case of Russell 
v. Whitesides, reported in 3 Penn. Law Jour. 182, is reversed, 
but upon points which do not affect the correctness of the law 
laid down by the court below.) See 8 W. & S. 44. 

2. Parol evidence is admissible to show the contents of a hand- 
Lill put up in a stage-office four years before, containing a 
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notification of limited responsibility. Whitesell v. Crane, ib. 
369. 

3. Evidence of the usual course of a stage-office for passengers 
to call there and have their names registered in the stage- 
book and where they were to be called for, is evidence to 
affect a party with notice. Jd. 

4, The printed conditions of a line of public coaches are suffi- 
ciently made known to passengers by being pasted up at the 
place where they book their names. Jd, 

CONTRACT. <A contract which is usurious cannot be con- 
firmed so as to make it available to either party. Chamber- 
lain v. M’Clurg, ib. 31. 

2. The settlement of an existing controversy being a good 
consideration for a contract, a party having a good defence 
to the payment of his obligation may release it upon an agree- 
ment of compromise, and if he do so, he will be thereby 
estopped from setting it up as a defence afterwards. Jd. 

3. Defendant guaranteed to plaintiff $3000 commissions for 
transporting goods west for defendant, plaintiff covenanting 
to forward no goods for any other person or line for any place 
west of Hollidaysburg. Plaintiff cannot recover on the 
guaranty, if he forwarded goods by other lines as far as 
Hollidaysburg, if their ultimate destination was for places west 
of Hollidaysburg. Marlin v. Shoenberger, ib. 367. 

4. A person cannot recover for part performance of an entire 
contract, where he has failed in the performance on his part. 
Lb. 

CONSTITUTIONAL LAW. The Ist section of the act of 3d 
February, 1843, transferring the jurisdiction of the criminal 
court to the court of oyer and terminer, general jail delivery 
and court of quarter sessions for the city and county of Phila- 
delphia, is not unconstitutional. Commonwealth v. Zephon, 
ib. 382; Zephon’s case, 4 Penn. Law Jour. 362. 

EVIDENCE. In an action against an attorney at law, for 
negligence in conducting and prosecuting the claim of his 
client, the opinion of a witness as to the discretion exercised 
by the defendant, cannot be given in evidence. Livingston 
v. Cor,8 W.&S. 61. 

2. In an action of ejectment when either party claims by virtue 
of the act of limitations, it is competent for him to give in 
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evidence his own declarations made at the time he went into 
possession, in order to show that his entry was adverse, 
Miles v. Miles, ib. 135. 

3. In an action of ejectment, where the question arises upon the 
validity of the original title of the parties, and not upon the 
extent of the claim or the act of limitations, the payment of 
taxes for the land by one party or the other cannot aflect the 
title, and is therefore illegal evidence. Quin v. Brady, ib. 
139. 

4. A party may cross-examine as to the res ges/z given in evi- 
dence, though it be new matter. Markley v. Swartzlander, 
ib. 172. 

The subscribing witnesses to an instrument are required to 
enable the opposite party to inquire into the circumstances 
attending the sealing and delivery. Zé. 

ERROR. In an action of ejectment, when the title of the 
parties depends upon written evidence, it is error in the court 
to submit it to the determination of a jury. Connellogue v. 
English, ib. 11. 

EXECUTION. (The judgment in the case of West v. The 
Franklin Insurance Co., reported 3 Penn. Law Jour. 299, is 
affirmed.) 

2. Any debt due by the garnishee in a foreign attachment to 
the defendant at the time of the answer to interrogatories, is 
embraced by the attachment. Franklin Fire Insurance 
Company v. West, ib. 350. 

3. Acclaim uncertain at the time of the attachment but ren- 
dered certain at the time of the answer to the interrogatories, 
is embraced. Jd. 

4. An assignment after the attachment is subject to its lien, 
and will not convey as against the plaintiff in the attachment 
a claim uncertain at the time of the attachment, but fixed and 
ascertained when the answers to the interrogatories are put 
in. Ld. 

5. Ground-rent created by deed with a clause of re-entry, is 
payable out of the proceeds of a sheriff’s sale of the property 
under a judgment by a stranger in preference to such judg- 
ment. Pancoast’s ppeal, ib. 381. 

6. In the distribution of moneys raised by a sheriff’s sale ot 
goods, no other person than the defendant in the execution or 
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his legal representatives, will be permitted to object that a 
judgment on which another execution has been Jevied on the 
same goods, was erroneously entered, or the execution erro- 
neously issued thereon. Lowber and Wilmer’s Appeal. Wil- 
son, Jones § Co.’s “ippeal, ib. 387. 

. Nor will the defendant or his representatives be permitted 
to do so in a collateral action or other manner than by suing 
out a writ of error or by making a direct application to the 
court in which the judgment is entered or from which the 
execution has been issued, to vacate it or set it aside. Jé. 

8. A judicial sale devests all liens definite and certain in their 
amount. Commissioners of Spring Garden’s Appeal, ib. 
444. 

. Therefore the lien of the commissioners of Spring Garden 
for curbing and paving in 1836 and 1837 under the act of 3d 
March, 1818, is devested by a subsequent sheriff’s sale in 
1841. Jd. 

10. And this is the case though the property be sold subject to 

the ground-rent then existing and created before such lien. 7d. 

ll. Quxre, if the contest were between the owner of the 
ground-rent and the commissioners as to the appropriation of 
the proceeds of sale, to whom the money would go. Jd. 

12. Quexre, whether a different case would not be presented 
if the claim of the commissioners had been filed of record 
under the act of 16th April, 1840; and whether the whole 
estate, ground-rent and all, does not pass to the sheriff’s 
vendee by a judicial sale in pursuance of the provisions of 
that act. Jd. 

EXECUTORS AND ADMINISTRATORS. A creditor of an 
intestate does not release the real estate of the decedent from 
liability by suing and obtaining judgment against the ad- 
ministrator alone, without joining the widow and heirs under 
the 34th section of the act of 24th February, 1834, where 
the sale of the real estate for the payment of debts takes 
place by order of the orphans’ court on the apphication of the 
administrator. A/urphy’s Appeal, ib. 165. 

. The 34th section of that act means that the judgment 
obtained shall not be paid by force of an execution issued 
thereon. Jd. 

3. Afier judgment obtained against the executor or adminis- 
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trator, the plaintiff may issue a scire facias thereon against 
such executor or administrator, and the heirs or devisees to 
recover the same out of the real estate, and such heirs or 
devisees may make the same defence which they could have 
made if originally joined in the suit. Jd. 

4. But where such judgment is obtained against the adminis- 
trator alone, and a sale is about being ordered by the orphans’ 
court, that court ought to allow the heirs to show, if they 
can, that the creditors’ claim is unfounded, as fully as they 
could in an action in which they were joined as parties. Jd, 

5. An award of money to a lien creditor who has no lien, 
cannot be questioned in a collateral proceeding depending in 
the same court. Yerkes’s ppeal, 224 

6. G. purchased lot No. 1 on the 14th December, 1835. On 
the 24th March, 1836, B. obtained judgment against G., 
which was revived on the 18th May, 1840. On the 21st 
March, 1838, G, purchased lot No.2. Y. obtained judgment 
against G. on the 3d December, 1838. On a sheriff’s sale in 
1842 of No. 2, the proceeds were decreed to B’s judgment. 
No. 1 was afterwards sold by the sheriff. Held that the 
equitable right of substitution did not apply so as to give Y. 
the amount of his judgment out of the proceeds of No. 1. 

Tb. 

FEES. (See Pleading.) 

HUSBAND AND WIFE. Upon the sale by a husband and 
wife of the wife’s lands, and a subsequent separation, an 
agreement between them that one half of the unpaid purchase 
money shall be paid to the attorney of the wife for her sole 
use and maintenance, upon her giving security to indemnify 
the husband against any debts which she might contract, is 
binding between the parties; and upon the money having 
been paid by the purchaser to the attorney of the wife, the 
husband cannot maintain assumpsit for money had and 
received against him, although the wife had not given the 
indemnity against her debts, which the agreement required : 
he could oniy sue and declare specially upon the agreement, 
setting out a breach, and the damages then recoverable would 
be measured by the amount of debts of the wife which the 
husband had been obliged to pay. Lehr v. Beaver, ib. 102. 

A husband and wife seised, in right of the wife of an estate 
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of inheritance, “ granted, demised, leased, set and to farm let 
the same unto A. B., to have and to hold to the said A. B., 
his heirs and assigns, from the day of the date hereof, for and 
during the existence of the world, he yielding and paying 
therefrom and thereout yearly and every year hereafter to the 
said grantors, their heirs and assigns, the yearly rent of 3 100;” 
and in the same deed the grantees covenanted to erect a house 
upon the premises of the value of $400; and upon their 
failure so to do,a right to the grantors to re-enter was re- 
served: Held, that upon the death of the wife the husband 
was seised of the whole estate, created by the deed, in fee, 
and that it was subject to a levy and sale for the payment of 
his debts. ob4 v. Beaver, ib. 107. 

JUDGMENT. To affect land in the hands of a purchaser, a 
judgment must have been not merely simultaneous with but 
anterior to the conveyance; and the precise time at which 
the judgment was entered may be shown by less than record 
proof. Mechanics’ Bank v. Gorman, ib, 304. 

LAND LAWS. If a warrant for vacant land be put into the 
hands of the deputy-surveyor, and the land is bounded by 
older surveys made, marked upon the ground and returned, 
the deputy may execute such warrant by adopting the old 
lines and returning the survey accordingly without actually 
going upon the ground. Quin v. Brady, ib. 139. 

2. There is no law to prevent a deputy-surveyor from becom- 
ing interested in the location and appropriation of vacant 
lands, or for a consideration pointing them out to another for 
appropriation, provided he acts with good faith towards all 
others in his official conduct respecting the same. Jd, 

LANDLORD AND TENANT. The act of 3d April, 1830, 
(which enables a landlord to dispossess his tenant on fifteen 
days’ notice, for non-payment of rent), does not apply to the 
case of a landlord and tenant, where the tenant refuses to pay 
rent under a claim of right to the reversion, which, being a 
denial of the landlord’s title, gives him an immediate right of 
entry and action at the common law. Clark v. Everly, ib. 
226. 

PARDON. The governor may annex to a pardon any con- 
dition, whether precedent or subsequent, not forbidden by 
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law, and it lies on the grantee to perform it. FVavell’s case, 
ib. 197. 

2. If he does not, in case of a condition precedent, the pardon 
does not take effect—in case of the condition subsequent, the 
pardon becomes null; and if the condition is not performed, the 
original sentence remains in full force, and may be carried 
into effect. Jd. 

PARTNERSHIP. (See Assignment.) 
PLEADING. To recover the penalty in the fee-bill, the narr. 
should state the particular service for which the officer took 
an illegal fee. MJechternacht v. Watmough, ib. 162. 
On a narr. charging generally that the defendant, for services 
dove in his office of sheriff, on a writ of fier? facias, took other 
and greater fees than were allowed by act of assembly, the 
judgment was arrested. Jd. 

PRINCIPAL AND AGENT. If an agent procure the note 
of his principal to be discounted, and deposit the proceeds in 
bank to his own credit, the principal may maintain an action 
therefor against the bank in his own name, notwithstanding 
the bank, after notice, had paid the money on the check of 
the agent. Frazier v. The Erie Bank, ib. 18. 

TRUSTS AND TRUSTEES. It is not universally or even 
generally true that money which has come to the hands of a 
trustee by the act or consent of his colleague, without positive 
negligence on the part of the latter, is chargeable indifferently 
to either. Jones’s ppeal, ib. 143. 

2. The diligence required of a trustee in the care of the trust 
estate, is precisely the diligence which a man of ordinary 
prudence would practice in the care of hisown. Jd. 

3. Held, therefore, that where joint guardians in affluent cir- 
cumstances and in good repute, apportion the custody and 
management of the property to suit the peculiar capacity and 
qualifications of each, but without surrendering the right of 
either to intermeddle with the whole, each is chargeable with 
no more than he received, unless he stood supinely by while 
his colleague was manifestly impairing the estate. /d. 

VENDOR AND VENDEE. If bonds anda mortgage be given 
by a vendee to secure the payment of the purchase money of 
the land sold, it is competent, in an action upon the bond, for 
the vendee to prove that it was a part of the contract of sale 
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that the vendor was to look alone to the property sold as a 
security for the payment of the purchase money. This proof, 
when made, constitutes no defence to the recovery of a judg- 
ment upon the bond, but the court will so control the exe- 
cution of it, that it shall not be levied upon any other estate 
or property of the vendee. Jrwin v. Shoemaker, ib. 75. 

2. In an action of ejectment brought to enforce the payment of 
the purchase money, where the plaintiff retains the legal 
title, it is not requisite that the plaintiff should have tendered 
a deed before suit brought, where he claims a conditional 
verdict; it is sufficient if done on the trial. Markley v. 
Swartzlander, ib. 172. 

WILL. It is essential to the probate of a will, to which the 
alleged testator did not sign his name but made his mark, 
that it should be proved by two witnesses that he was so 
infirm as to be unable to write his name: it is not sufficient 
that it should have been testified by one witness that he was 
unable to write, and by the two subscribing witnesses that he 
acknowledged the instrument to be his last will and testa- 
ment after he had put his mark to it. Cavett’s «dppeal, ib. 
21. 

2. Will made 16th April, 1837: the defendants alleged another 
will made about the 17th June, 1837, different in its dispo- 
sitions, revoking former wills, and that it was destroyed or 
suppressed by fraud. 

Held, 1. That if such destruction or suppression is shown 
expressly or by circumstances, and that the dispositions of the 
second will are inconsistent with those of the first, it amounts 
to a revocation. 

2. When the second will cannot be found, and the ques- 
tion is what became of it, the first presumption is that it was 
in the possession of the testator, and that he cancelled it; but 
if it was in the possession practically of the wife or executor 
whose interests are adverse to it, proof ought to be given on 
the subject, and the absence of proof is an argument against 
the presumption. 

3. In case of spoliation or fraud in respect to the second 
will, it is not necessary to show its contents, or in what 
respect it revoked the first, as must be done in ordinary 
cases. Jones v. Murphy, ib. 275. 
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IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 


[September Term, 1845. 


WHITE, WARNER & CO. v. DOAK ET AL, 


1. A general assignment for the benefit of creditors, is within the meaning of the 
33d section of the act of 12th July, 1842, relating to stay of execution. 


This case came before the court in the nature of a case stated 
as follows: 

This is an action of scire facias, on a recognizance given 
for stay of execution under the 33d section of the act of assem- 
bly of the 12th of July, 1842, entitled “an act to abolish impri- 
sonment for debt and to punish fraudulent debtors,” 

On the 17th of July, 1844, White, Warner & Co., the plain- 
tiffs above named, recovered a judgment before alderman Pal- 
mer against J. W. Jermon, for the sum of eighty-three dollars 
and seventy cents. 

On the 26th of July, 1844, John Doak the defendant above 
named, entered into a recognizance for stay of execution on 
said judgment, in the following terms: “July 26th, 1844, John 
Doak, Second and Mackey streets, became special bail in the 
sum of $167, for stay of execution under the act of assembly, 
A. D. 1842 (July 12th.)” 

At the time of said judgment, the said J. W. Jermon was 
possessed of property liable to be taken in execution, sufficient 
to pay the said judgment and costs. 

On the 13th of December, 1844, the said J. W. Jermon exe- 
cuted a general assignment of all his property for the benefit of 
his creditors, whereby he assigned and conveyed to his assignees 
property liable to be taken in execution to the value of three 
thousand three hundred and ninety dollars. 

On the 15th of May, 1845, the said plaintiffs caused to be 
issued an execution upon the said judgment, against the said J. 
W. Jermon, which was afterwards, to wit, on the 2d of June, 
1845, returned “no goods found,’”’ and no part of the same has 
yet been paid. 

If upon these facts, the court is of opinion that the plaintiffs 
are entitled to judgment, then judgment is to be entered for them 
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for the amount of the original judgment against J. W. Jermon, 
with interest to the time of judgment, and costs. 
If otherwise, then judgment to be entered for defendant. 


Bayard for plaintiffs. Crans for defendants, 


KiNG, president: The case comes as well within the letter as 
the spirit of the 33d section of the act of the 12th of July, 1842. 
The entry of bail for the stay of execution, prevented the plain- 
tiff realizing the fruits of his judgment from the only source to 
which he could resort, viz. the property of the defendant. The 
terms on which by law the defendant is permitted to retain his 
property, are that he shall neither remove, secrete, assign, or in 
any way dispose of it, except for the necessary support of him- 
self and family, until the plaintiff’s demand shall be satisfied, or 
until the expiration of ten days after the plaintiff shall be enti- 
tled to execution on his judgment. If a defendant so circum- 
stanced, should hand over to different creditors, after entering 
into such a recognizance, part of his property to satisfy each, 
this certainly would be an assigning and disposing of it within 
the act. And there is no substantial difference between such a 
disposition of property, and a general assignment of it for the 
use of creditors. The theory of the law is, that a vigilant credi- 
tor who has prosecuted his claim to judgment, shall not be 
deprived of the fruits of his vigilance, by the defendants enter- 
ing bail to stay execution, and then assigning his property to 
other creditors, or in any other way disposing of it, to defeat 
such judgment creditor, except for the sustenance of himself or 
family, pending the stay of execution. 

There must be judgment for the plaintiff. 


LLL OOP LO PLL LOOM’ 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[January 24, 1846, 
FLANIGAN VU, THE WASHINGTON MUTUAL INS, CO, 


1. Plaintiff declared on a policy of insurance, alleging a total loss of his brig by 
perils of the sea, viz. by storms and ice in the Delaware bay on or about the 4th 
February, 1844, on her voyage from Philadelphia to Wilmington. Defendant 
pleaded that the vessel was of the burden of seventy-five tons or more, and set 
sail on her voyage, without having received a pilot on board to conduct her to 
the capes of the Delaware, according to the act of 29th March, 1803. On demur- 
rer, held, that the plea was good and a bar to the plaintiff’s action. 


This was an action on a policy of insurance, dated Novem- 
ber 30, 1843, for $ 2000, on the brig Morosco—Warren, master, 
for 6 months from November 24, 1843. 

The narr. was in the usual form, alleging a total loss of the 
brig by perils of the sea, viz. by storms and ice, in the Delaware 
bay on or about the 4th February, 1844, on her voyage from 
Philadelphia to Wilmington, N.C. 

The 6th plea averred that the said vessel, &c., was of the bur- 
then of seventy-five tons or more, and set sail and departed on 
the said voyage in the said declaration mentioned, without hav- 
ing, in accordance with the act of assembly in such case made 
and provided, received a pilot on board to conduct her to the 
capes of the Delaware, concluding with a verification. 

To this plea the plaintiff demurred generally. 

G. M. Wharton for plaintiff. $F. W. Hubbell for defendants. 


On Saturday, January 24, 1846, the opinion of the court was 
delivered by 

Suarswoop J.: It has been strenuously contended, that if a 
vessel sailing from the port of Philadelphia does not receive a 
pilot on board according to the provisions of the act of assembly 
of March 29, 1803, any policy of insurance effected on such 
vessel, is absolutely void. There can be no doubt that an act 
prohibited merely under a penalty, is uniawful; and any con- 
tract in which any unlawful act enters, either as the whole or 
part of the consideration, is invalid. But it would be going 
much farther, and we think too far, to say that wherever either 
party in the course of the performance of his part, as in this case, 
does an illegal act, not entering into the consideration and not 
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injuriously affecting the other party, such illegal conduct shall 
taint the whole contract, ad initio, with illegality. (Atkinson v. 
Abbott, 11 East 125; Johnson v. Hudson, ib. 181; Ward v. 
Wood, 13 Mass. 539; Palleys v. The Ocean Ins. Co., 14 Maine 
141; 8. C. 13 Peters 157; Warren v. The Man. Ins. Co., 13 Pick. 
518; Clark v. The Protection Ins. Co., 1 Story’s Rep. 109.) It 
is necessary, therefore, to consider the case upon other grounds. 

It ought to be noticed, that the act of assembly of 1803 is 
materially modified by the act of congress of 3d March, 1837 
(4 Story’s Laws 2536), which provides «that it shall and may 
be lawful for the master or commander of any vessel coming 
into or going out of any port situate upon waters, which are the 
boundary between two states, to employ any pilot duly licensed 
or authorized by the laws of either of the states bounded on the 
said waters, to pilot said vessel to or from said port, any law, 
usage or custom to the contrary notwithstanding.’ Conceding 
the subject of pilotage in bays and rivers, to be within the con- 
stitutional powers of the federal government, it will be seen that 
this act does not assume to make any regulations, but only pro- 
vides that no one state shall have exclusive control of the mat- 
ter, even in regard to her own ports, where they are situated 
upon waters forming the boundary between two states. It does 
not repeal the act of assembly, but excuses its violation in a sin- 
gle case. As the court cannot judicially take notice that there 
are any laws upon the subject in the state of New Jersey, it lies 
properly upon the plaintiff to set up by pleading this excuse, if 
in point of fact he can maintain such a plea. In all. other res- 
pects, our act of assembly stands untouched, as the general juris- 
diction of the states to regulate the subject, is in fact distinctly 
recognised by the act of congress. 

What then is the operation of the act of assembly, upon the 
question raised by the demurrer in this case ? 

We consider that act as competent to establish and as actually 
establishing two things: 

1. That the river and bay of Delaware is pilot ground for all. 
vessels engaged in foreign trade, and for vessels in the coasting 
trade of more than seventy-five tons burthen. 

2. That the only persons who are to be considered competent 
pilots, are such as have been duly authorized to pursue that 
occupation according to the act. 

VOL. V.—NO. IV. it 
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If these are conclusions as to the will of the legislature whiclr 
we are bound to draw, it will not be difficult to arrive at a pro- 
per determination as to the sufficiency of the defendants’ plea. 

It is part of the implied warranty of seaworthiness, that there 
shall be on board the vessel at the time the risk commences, not 
only a sufficient erew and a master of competent skill and ability 
to navigate her, but if she sails from a port where there is an 
establishment of pilots, and the nature of the navigation requires 
one, that the master should take a pilot on board (Park J. in 
Phillips v. Headlam, 2 B. & Ad. 380). It is contended, however, 
on the part of the plaintiff, that a man may have competent 
skill as a pilot who is not licensed; and that it is a question of 
fact for the jury whether there was on board a pilot of compe- 
tent skill: and that it is also a question of faet whether it was cus- 
tomary or necessary for a vessel engaged in the coasting trade, 
of the burthen of the one in question, to take any pilot, provided 
the master is shown to have had competent skill to conduct her 
to the ocean. ‘This would undoubtedly be the case upon an 
allegation of unseaworthiness, under the general commercial 
Jaw, and apart from any legislative provisions. But the legis- 
lature have decided these points by explicitly declaring that 
every such vessel shall be obliged to receive a pilot—evidently 
meaning a pilot duly authorized aecording to the act of assem- 
bly. ‘These, then, are no longer questions of fact, but questions 
of law, as far as the port of Philadelphia and the bay and river 
Delaware are concerned. The assurer would not be allowed to 
allege that the pilot taken on board was not eompetent, if he 
was in fact duly licensed; and there would be an evident want 
of mutuality and equity, if the converse of the rule was not held 
to apply to the assured, The law was passed, not for the sake 
of giving a monopoly of this branch of business to a particular 
set of men, but for an important public object, the advancement 
of the commerce of Philadelphia, by insuring a character of 
safety to the navigation to and from the ocean. It is incumbent 
upon the courts so to construe and apply the‘law as to promote 
that object: and it certainly cannot be done by merely confining 
its operation to the infliction of the penalty. 

It is no answer to this course of reasoning, that the omission 
to take a pilot was the neglect or misconduct of the master. It 
may be admitted as far as this case is concerned, according to 
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the later decisions in England, that where a loss arises from one 
of the perils insured against, though remotely caused by the 
negligence or misconduct of the master or crew, the insured 
may nevertheless recover. That doctrine, however, is by no 
means settled in the courts of the United States. (See 13 Johns. 
451; 8 Pick. 14; 8 Mass. 14; 1 Wash. C.C. Rep. 279; 5 Hamm. 
433; 3 Mason 6; 3 Peters 222; 7 Hamm., pt. 1, 276—pt. 2, 5; 
14 Mass. 1; 1 Sumner 218; 2 Smedes & Marshall 340; 11 Stan- 
ton 147; 1 Liumphreys 242). But neither in this country nor 
in England, has it ever been allowed to save the insured from 
the consequences of a breach of a warranty, express or implied. 
A warranty is a condition, and the violation of it, whether ma- 
terial to the risk or not, puts an end to the contract. It certainly 
is no answer to the allegation of unseaworthiness, that the in- 
sured had given all proper instructions, and that by the disobe- 
dience and negligence of the master, the vessel was not “ tight, 
staunch and strong, properly manned, provided with all neces- 
sary stores, and in all respects fit for the intended voyage.”” A 
deviation has never been held to be excused upon such a ground: 
for it is an implied warranty, that there shall be no deviation. 
(Tait v. Levi, 14 East 481; Brazier v. Clapp, 5 Mass. 1; Kettell 
v. Wiggin, 13 Mass. 68). The very object of a warranty would 
be frustrated by allowing such an answer. 

It is said, however, that the implied warranty of seaworthi- 
ness relates only to the commencement of the risk—that this 
was a time policy, and the risk commenced some mouths before 
the ship set sail on the veyage in which the loss is alleged to 
have oceurred. But it is a recognised exception to this general 
rule, where pilots or a particular description of crew are neces- 
sary in certain parts of the voyage: and there is no difference 
as to the implied warranty of seaworthiness, between time poli- 
cies and others. (3 Steph. N. P. 2120). Even where the subse- 
quent unseaworthiness in an ordinary insurance upon a parti- 
cular adventure, is a consequence of one of the perils insured 
against, it is the duty of the insured to use due diligence to rer 
pair it at the next port of refuge, reireshment or trade, and his 
negligence in that respect will discharge the insurer. (3 Kent’s 
Com. 287, 288). And though it may be a question whether the 
liability of the insurer is absolutely gone after that period, or 
only sub modo as to losses which can be traeed to such unsea- 
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worthiness (3 Kent 289), yet that question does not arise here, 
for in all cases where a vessel is insured at a port or in dock, 
though the insurance pro tanto then attaches, and the risk to 
some extent begins, yet her complement of crew and equip- 
ments is not required to be complete until she is ready to sail 
on her intended voyage. It is no answer that she was sea- 
worthy at the precise moment when the policy attached, if she 
was not so when she sailed. (Taylor v. Lowell, 3 Mass. 331; 
Merchants’ Ins. Co. vv. Clapp, 11 Pick. 56; Paddock wv. The 
Franklin Ins. Co., 11 Pick. 227; Cruder v. The Pennsylvania 
Ins. Co., 2 Wash. C. C. Rep. 339; Cleveland et al. v. The Union 
Ins. Co., 8 Mass. 308). 

As the defendants’ sixth plea, to which this demurrer has 
been entered, is in our opinion a sufficient bar to the whole ac- 
tion of the plaintiff, the other issues of fact which have been 
joined, are unnecessary (Mansell on Demurrer 112; 3 M. &S. 
156): and accordingly, on the whole case, we enter 

Judgment for the defendants. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
IN AND FOR THE EASTERN DISTRICT OF PENN- 
SYLVANIA. 


[October Sessions, 1845. 
BAYARD U. BAYARD. 


ca 


. Where the proceeds of goods levied on by the marshall under process from the 
United States’ courts exceeds the amount of the executions in his hands, al- 
though a sheriff under process from the state courts cannot take possession of 
the property in the hands of the mashall, yet the defendant’s interest in the surplus 
becomes vested in the sheriff, on the delivery to him of the execution from the state 
courts; nor can this be defeated by any process subsequently issued out of the 
United States’ courts. 

2. The proceeds will be treated as if but one jurisdiction existed, and moneys paid 

into court will be awarded to the party who could have recovered from the mar- 

shall, had the money remained in his hands. 


Sur rule to show cause why R. H. Bayard should not take 
money out of court. 

Argued November 15, 1845, by 

William Rawle esq. for R. H. Bayard. 

Benjamin Gerhard esq. for the Farmers’ Bank of Delaware. 

Benjamin H. Brewster esq. for the Bank of Middletown. 
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The material facts upon which the motion was argued, are 
stated in the opinion of the court, which was delivered by 

Ranpatu J. On the 23d of August, 1845, several writs of 
fieri facias were issued out of this court at the suits of various 
plaintils, against Henry M. Bayard, and were on the same day 
delivered to the marshall, who by virtue thereof, levied upon 
and sold the personal property of the defendant, situate in 
Dauphin and Lancaster counties; the sale commencing in 
Dauphin on the 8th and ending in Lancaster county on the 11th 
of September; the sales in Dauphin county not being sufficient 
to satisfy the executions then in the hands of the marshall, but 
the aggregate amount of both sales, producing a surplus of 
about $1500 after satisfying all the executions then in his 
hands. ‘This surplus having been demanded by several 
claimants, the marshall has paid the money into court, where 
the several parties have urged their respective-claims to receive 
it. 

On the 28th of August, 1845, the Farmers’ Bank of Delaware 
issued a fieri fucias ou a judgment obtained against the de- 
fendant in the court of common pleas ef Dauphin county, 
which was delivered to the sheriff of that county on the same 
day. 

On the 9th of September, 1845, two writs of fieri factas were 
issued on judgments entered in the court of common pleas of 
Laneaster county in faveur of the Bank of Middletown, against 
the defendant, and delivered to the sheriff of Laneaster.county 
on the morning of that day. Verbal notice of these last men- 
tioned writs was given tuo the marshall onthe 10th of Septem- 
ber, by the sheriff of Lancaster county, who made return as 
follows: “September 11th, 1845, levied on a quantity of ore on 
the bank of the canal, near Columbia, a quantity of tools, &c., 
at the ore bank, subject to the levy made by the United States’ 
marshall.”” 

On the 11th of September, R. H. Bayard issued a fieri 
Jacias on a judgment obtained by him in this court, whieh 
was delivered to the marshall at 1 o’clock P. M. of that day. 
To this writ the marshall returned, that “ Before this execution 
came to hand, I had levied on property of the defendant under 
prior.executiens, and sold the same from the 8th to the 11th af 
September.” 


14* 
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The plaintiff in this judgment (R. H. Bayard), claims the 
mouey paid into court, and contends that the executions issued 
from the state courts could have no effect, inasmuch as the 
property sold was in the custody and possession of the marshall, 
by virtue of his prior levy when these executions issued, and 
therefore not liable to any process issued from the courts of the 
state; and the case of Hlagan v. Lucas, 10 Peters 400, is cited in 
support of this claim. In that case it is decided, that “ pro- 
perty once levied on remains in the custody of law and is not 
liable to be taken by another execution in the hands of a dif- 
ferent officer,and especially by an officer acting under a different 
jurisdiction.”” To this doctrine I most fully assent, and agree 
that “a most injurious conflict of jurisdiction would be likely 
often to arise between the federal and state courts, if the final 
process of the one could be levied on property which had been 
taken by the process of the other.’? The sheriff of Dauphin or 
of Lancaster county, could not therefore by virtue of the process 
placed in his hands, take the property levied on out of the cus- 
tody of the marshall. ‘The executions in his hands, vested the 
property in him to the extent of the debt, interest and costs on 
those executions, but no more: if he levied on property of the 
defendant exceeding in value the amount of the executions in 
liis hauds, then for the excess he was a trespasser, (Watson on 
Sherif? 175.) It is true, the Jaw does not require a marshall or 
sheriff to determine exactly the value of the property levied on 
by him, and if his proceedings appear to have been bona fide, 
will not visit him with vindictive damages, if the goods levied 
ou produce more than the amount of the execution; but the 
property in the excess remains in the defendant, who may exe- 
cute an assignment or transfer of such property, and the 
assignee would have a right to receive it from the marshall in 
preference to any subsequent lien; or if no subsequent change 
of property takes place, the defendant would be entitled to re- 
ceive any snrplus remaining in the hands of the marshall after 
satisfying the executions. 

The defendant then retained an interest in the property 
subject to the levy by the marshall, and although the sheriff 
could not take possession of the property levied on or remove it 
from the custody of the marshall, the delivery of the executions 
from the state courts to the sheriff, divested the interest of the 
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defendant (whatever that may have been), and vested it in the 
sheriff for the use of the plaintiffs in the executions, as firmly 
as if he had executed a formal and voluntary assignment of 
such interest (act of 16th June, 1836), and this could not be 
defeated by any process subsequently issued by the courts of 
the United States; Prince v. Bartlett, 8 Cranch 431; Beaston v. 
The Farmers’ Bank of Delaware, 12 Peters 136. 

The sheriff could maintain an action to recover the amount 
of that interest before the return day, although no levy had 
been made by him; 2 Serg. & Rawle, 157; 1 Wash. C. C. R. 
29; 3 Wash. C. C. R. 60; 1 Baldwin 246; 1 Penn. Law Jour. 
317. 

In this view of the law there can be no conflict between the 
federal and state courts; each will proceed within the limits of 
its prescribed jurisdiction, and if from any cause, property or its 
proceeds which is legally subject to the jurisdiction of the one, 
should come under the equitable control of the other, it will be 
disposed of as though there had been but one jurisdiction. And 
in the distribution of moneys paid into court, the court will 
always award it to the party who would have a right to recover 
it from the marshall or sheriff, had it remained in his hands. 

In the present case, the amount of money in court, not being 
sufficient to satisfy either of the executions issued from the 
state courts, prior to the fieri facias of R. H. Bayard, the rule 
to show cause why he should not take the money out of court, 
is discharged. 

At asubsequent day, B. H. Brewster moved for leave for the 
Bank of Middletown to take the money out of court, the surplus 
having been raised by sales of the property in Lancaster county. 
This was opposed by Mr. Gerhard, who contended that the 
executions in Lancasier county had been prematurely issued. 
The court said, if the executions were irregular, the court from 
whence they issued ought to have been moved to set them 
aside; they were not void, and the sheriff could have justified 
under them; 4 Cranch 332. But time would be allowed to apply 
to the common pleas of Lancaster county; this was done, and 
that court refused to interfere, when Mr. Brewster’s motion 
was granted and the money paid to the Bank of Middletown. 
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IN THE QUARTER SESSIONS OF PHILADELPHIA 
COUNTY. 


[January 31, 1846. 
COMMONWEALTH UV. DICKINSON, 


1. A prosecution for perjury alleged to have been committed in an affidavit of de. 
fence in a civil action, cannot be instituted until after final judgment therein. 


Parsons J.: This case comes before us on a habeas corpus, 
by which the defendant, Wiliam R. Dickinson, asks that we 
relieve him from the custody of his bail. It appears by the 
return, that he was prosecuted before an alderman of the city, 
for perjury, who required that he should give a recognizance 
for his appearance at court, in the sum of $800, and his bail 
have arrested him, and were about to commit him, when this 
writ was sued out. 

In order to sustain the prosecution, the counsel for the com- 
monwealth have given in evidence the copy ef an affidavit of 
defence, filed by this defendant in an action on the case, brought 
in the district court for the city and county, of Sept. 7th, 1845, 
No. 750, in favour of James H. Hart. This action it would 
seem, is founded on a promissory note for $375, drawn to the 
order of Heber Chase, and iudorsed by him and three others. 
A copy of the instrument was filed in the prothonotary’s office, 
and the defendant on the 21st ef November, 18-45, filed his 
aflidavit of defence, stating fully the grounds thereof, in pursn- 
ance of the act ef 1835, 2ud this prosecution was coimenced 
in December. 

On the hearing, but one question has been discussed, and it 
is this, that it appearing from the evidence adduced on the part 
of the commonwealth, that the alleged perjury was committed 
in swearing to the affidavit of defence, and the cause in which 
the aflidavit was made, not having been tried or determined, 
this court will not suffer a prosecution like the present to be sus- 
tained, till there has been a judgment rendered in the civil action; 
upon the ground, that this court cannot but know all that is 
contained in the aflidavit may be true. And the farther ground 
is assumed by the defendant, that there can be no trial ina 
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prosecution for perjury, until after final judgment in the civil 
action. 

This question is one of considerable importance for the 
purpose of regulating the practice in prosecutions of this de- 
scription; for we find it to be a very common thing in some 
parts of the country, when a prosecution is commenced fora 
misdemeanor, and sometimes for a felony, that the accused im- 
mediately after entering bail, institutes a prosecution against 
the complainant, and many, if not all his witnesses for perjury. 
But this is the first prosecution that has come before us, where 
the oath has been made in the incipient stages of a civil action. 

The leading principle which must govern in this case, has 
been decided by three of the judges when holding the term for 
jury trials in the sessions. Before our court was organized in 
its present form, the president judge says, he decided that he 
would not suffer an indictment for perjury to be tried, until the 
prosecution, in which it was alleged the offence was committed, 
had been determined. Within the last year, a number of cases 
have come before judge Jones and myself, when holding sepa- 
rate terms, where there were prosecutions for perjury against 
witnesses, who had testified before the magistrate on the binding 
over; but the cause when they were to appear had not been 
tried; and we have invariably decided in accordance with the 
decision made by the president judge, before we came upon 
this bench. And have always determined, that no trial for 
perjury should be had, until the prosecution, where the indivi- 
duals thus charged, had testified, was ended. If the opinions 
thus uniformly expressed are correct, it appears to me they are 
decisive upon the question now before us. 

As the present case has been discussed with much ability by 
the learned counsel engaged, we have taken time to examine 
the subject with considerable care and attention, and I believe 
the opinion above indicated is fully sustained by authority. 

The case of Rex v. Simmons & Carrington, 1 Payne 50, 
seems to be full to the point. It arose on an indictment for 
perjury, and an application was made for its postponement, on 
the ground that there was a rule for a new trial pending in the 
cause, on the trial of which, it was alleged the perjury had been 
committed. On the argument it was stated by counsel, that it 
had been the uniform practice of the later recorder of London, 
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Mr. Knowlys, never to try a case of perjury while the cause 
out of which it arose was in any way undetermined. Parke 
baron, observes: “ This case must be decided according to the 
practice stated on the one side, and not denied on the other.” 
And ordered the trial on the indictment to be postponed. The 
reporters in a note remark, that the reason for this practice as 
they understand it is, that so long as the case is undecided, the 
plaintiff and defendant, who might be witnesses on the trial for 
perjury, have a direct interest in giving their evidence, which 
they would not have after the case was finally decided. 

Other reasons perhaps equally forcible might be given. It 
would be important to show, that a trial of the cause was had 
in which the witness had been examined, and the best evidence 
of it would be the production of the record; and this has been 
held essentially necessary; 1 Strange 162. It was upon this 
principle, the case of Respublica v. Graff was decided; 2 Yates 
479. Where ona trial in the supreme court at nisi prius, the 
prosecutor had neglected to bring up the record from the quarter 
sessions, where the cause had been tried, in which it was alleged 
the offence was committed, the failure to produce it on the trial 
was held fatal. 

And there seems to be a fitness of things in requiring that 
when one is indicted for perjury for testifying as a witness in a 
cause, that it should be finally determmed before an indictment 
for this offence is tried, and it would seem from the character of 
the offence, it is indispensably necessary that such should be the 
state of facts before the prosecution could be sustained. 

One of the requisite circumstances on which to found the 
prosecution is, that the evidence given by the witness was 
material to the question depending, as well as false. How is 
the materiality of the evidence, or its bearing to be ascertained, 
until after the cause has been decided? ‘For although the 
statement made by the witness may be utterly false, yet if it 
was immaterial to the issue before the court, it is not perjury in 
the eye of the law, whatever may be the moral turpitude of the 
offence. This position seems to be conceded by the counsel for 
the prosecution; but it has been alleged, the present complaint is 
not against a witness who has testified, but against a party in 
the cause, relative to an interlocutory matter ; and it is likewise 
contended that the offence is complete, when the affidavit is 
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made and the oath taken. It is undoubtedly the law, that the 
perjury is complete at the time of swearing to the affidavit. 
See Rex v. Hailey, 11 Eng. C. L. Rep. 383. While such is 
admitted to be the law, I think it will be found to be an indis- 
pensabile ingredient in the constitution of the offence, that the 
facts alleged in the affidavit are maferial to the question before 
the court. For we find it ruled in the case of Rex v. Dunston, 
1 Ryan & Moody 109, that in an answer in chancery to a bill 
filed against the defendant for the specific performance of an 
agreement relating to the purchase of land, the defendant had 
relied on the statute of frauds (the agreement not being in 
writing), and had also denied having entered into any such 
agreement. Upon this denial in his answer, the defendant was 
indicted for perjury. It was held, that the denial of the agree- 
ment, which by the statute of frauds was not binding on the 
parties, Was immaterial and irrelevant, and therefore the de- 
fendant was entitled to his aequittal. 

That the materiality of the matters contained in the affidavit 
to the question before the court for decision, forms the gra- 
vamen of the charge in a prosecution for perjury, it is believed 
no lawyer will deny. If so, how is the materiality of such 
statements to be ascertained, until after the eourt before whom 
the cause is pending, have made a decision upon it, or it is in 
some way ended by an order, judgment or decree upon the 
subject, peculiarly for their determination ? 

This important point, can in no way be ascertained till then; 
unless the criminal court before whom the indictment is pre- 
ferred, undertake to decide upon the civil rights of the parties in 
the cause pending before another tribunal; and is one of the 
numerous reasons why the courts both in England and this 
country have so often postponed the trial of indictments for 
perjury. It was upon this ground that we have refused to try 
an indictment for perjury, while a criminal prosecution was 
pending against the individual who prosecuted the witnesses 
that appeared against him before the magistrate, to obtain his 
binding over. If such a practice should be tolerated, in many 
cases criminals would escape. Suppose one is prosecuted for 
a misdemeanor or felony, and bound for his appearance at court, 
and he immediately makes a complaint against the main witness 
for perjury, in swearing falsely before the magistrate ; now if 
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we should suffer the indictment for perjury to be first tried, it 
would be indispensably necessary for the court to go into an 
examination of the guilt or innocence of the individual charged 
with the crime, and in so doing he has the benefit of his own 
oath, attesting his innocence ; he closes the mouth of the main 
witness in the cause, and if he can get circumstances to corrobo- 
rate his oath, he not only establishes his own innocence indirectly, 
but convicts the principal witness in the cause of perjury; so 
that when the trial comes on against him, the person who could 
clearly prove his guilt, is rendered incompetent by the oath and 
act of the party accused. 

The mere statement of such a rule or practice shows its ab- 
surdity ; and if we test its operation in civil cases, it will be found 
equally improper. 

Now, for a criminal court to undertake the trial of a civil 
cause, and permit the party plaintiff, before his right had been 
adjudicated upon, to appear and swear that the defendant in 
point of law and fact owed him the debt for which a suit is 
brought, perhaps deny the validity of a receipt which he has 
given, and for a jury where the commonwealth in her sovereign 
capacity is the prosecutor, to settle the amount of indebtedness 
from one to another, in dollars and cents (for it might come to 
that in testing the truth of an aflidavit of defence), would cer- 
tainly be introducing a practice which has never vet obtained in 
Pennsylvania, and I am sure no correct, thinking man would 
say it was right. And the private counsel for the prosecutor 
admits, that the prosecution for perjury ought not to be tried, 
until after the civil action has been decided; but he contends, 
this defendant ought not now to be discharged, which leads us 
to the consideration of the subject as a question of practice. 

Before however, commencing the examination of that ques- 
tion, I will notice a case not referred to on the argument, which 
without some reflection, might seem to have carried the rule 
farther than the cases which have been already cited. It is 
the case of The King wv. Boston, 4 East 460. The defendant 
was indicted for perjury committed in two answers, sworn to 
by him in the court of exchequer, wherein he was defendant 
and one Briggs was complainant. Previous to that, Boston had 
brought an action at law against Briggs, to recover a balance 
of 80 guineas upon the sale of some cattle. Whereupon Briggs 
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alleging payment of the claim, filed his bill for discovery, also 
for an account, upon which an injunction issued. Boston in his 
answer denied that he ever did receive the sum of money as 
stated in the bill of Briggs to have been paid to Boston in part 
of the account. And ina farther answer, he denied that said 
Briggs’ wife did count out and pay or deliver to him, Boston, 
cash to the amount of £84, or that he did receive or take away 
with him any such sum of money, on account of the dealings 
between them. 

The original action and the indictment, came on to be tried 
at the assizes in Cambridge, and the indictment was entered for 
trial next before the action. No objection was made to the in- 
dictment being first tried, but the only question raised which 
brought the case before the whole court, was the competency of 
Briggs as a witness. And we can readily perceive, why the 
indictment might well be tried first. The bill in chancery was 
for a discovery in aid of an action at law, and that portion of it 
for an account, was only to render an account on oath of the 
amount of money the defendant in that action had paid on the 
claim in controversy between the parties. Consequently when 
the defendant in the bill denied all the allegations contained in 
it, the injunction was dissolved, and a final determination of the 
proceedings in chancery was then made. For when a bill is 
filed simply for a discovery, a denial of the facts alleged in the 
bill is conclusive. No testimony is received to contradict his 
answer—it is an appeal to his conscience alone. Nor can the 
plaintiff in the proceedings recover costs. He is seeking no 
relief, in consequence of the discovery, for if a bill of discovery, 
emphatically so called, contain a prayer for relief, it will be 
open to a demurrer to the whole bill. Therefore, in the case 
just cited, it is manifest the cause in which it was alleged the 
perjury had*been committed, was entirely disposed of, and the 
dismissal of the bill was in effect a final judgment. From this 
view of the case of Rex v. Boston, it certainly does not vary 
the practice which seems to have been established by the courts 
in England. 

If the indictment for perjury is not to be tried until after the 
action is finally decided, ought this defendant to be held to bail, 
or committed? In our opinion he ought not in this stage of 
the proceedings to be held to bail, nor committed in default of 
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bail. But it is said, if we once decide that we will not hold to 
bail while the action in the civil court is undetermined, many 
oflenders against the law will escape. Such may be the result, 
and if it is, in our opinion the injury to individuals and to the 
community, by holding one to bail under the circumstances 
before us, would be far more extended, than the escape of a 
few who might be guilty. And besides, it is a very difficult 
thing for any one who has violated the law, to flee from its 
ofiicers. For he can be reached in any part of this union ona 
requisition from the governor of the state, and in most of the 
countries with which we have much intercourse, on a requi- 
sition from the president of the United States, which seems to be 
a full reply te that objection. 

But it has been asked in argument, what reason is there why 
one thus aecused, should not be held to bail, or in default 
thereof, be committed? To our minds there are numerous ob- 
jections to such a course of praetice. We have decided that 
we will not try the accused until after the civil action is deter- 
mined, henee if we commit such a defendant to jail, he is 
entitled to his discharge under the habeas corpus law, if not 
tried at the second term. Aud we know that the civil action 
would not be disposed of till after the second term. The trial 
of the indictment is not postponed at the instance of the accused, 
but by a settled determination of the court, and the counsel 
representing the commonwealth concedes the point, that the in- 
dictment ought not to be first tried. Hence it seems to me, it 
is in effect conceding that the accused should be discharged ; 
for why commit him to prison, when we know he cannot be 
tried at the second term, and therefore the court is compelled by 
the act of assembly to release him. His cause is not continued 
at his request, bat by the practice of the court, or rather by the 
law of the land. 

Why then should we hold the defendant to bail? If the civil 
eause is warmly contested, as we may fairly conclude it will 
be, froin the display before us, and admitting it should be pur- 
sued with diligence, it can hardly be terminated short of three 
or perhaps five years. For after the trial in the court below, 
it may go to the supreme court, the judgment reversed, and sent 
back for a second trial, and again taken to the court of last 
resort, causing a delay that no human being can foretell. Must 
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‘then a defendant be compelled every two months to enter a 
recognizance for his appearance at the court of quarter sessions, 
during all this period? when perhaps the charge is perfectly 
groundless. But will the matter stop here, and would one de- 
fendant only be the party who must give bail for his appear- 
ance? Suppose Mr. Dickinson, who most strongly alleges the 
truth of the matters contained in his affidavit, should go before 
a magistrate and make oath that Mr. Bela Badger, the com- 
plainant in this prosecution, has committed perjury, in charging 
this defendant with the offence alleged against him, and from 
his own oath, together with the other three gentlemen whose 
names are ou the note, it is easy to see that it would be difficult 
for an alderman to refuse to bind Mr, Badger also, for his ap- 
pearance to the sessions. Now if we take the ground assumed 
by Ais counsel, he would probably think it hard that he must 
appear every two months at a criminal court, until the civil 
action is finally determined; and the prosecution for perjury 
against Mr. Dickinson is tried ; which controversies might last for 
the next seven years. It only requires to state the probable 
operation of such a rule when practically applied, to show that no 
community would long bear such a law, but would at once look 
to legislative aid, for their relief from such oppression. 

But ‘t seems to me, there would be still greater evils attend- 
ing the adoption of the practice now contended for. 

We would put the character and reputation of every man 
almost within the power of bis real or pretended creditor. There 
has been a rule in the supreme court and in almost every court 
of common pleas in the state, requiring a general affidavit of 
defence, for the last fifty years; yet whoever heard of a prose- 
cution for perjury before the cause was finally ended? But here 
is a local law, applicable only to the district court, requiring that 
in certain cases, the defendant shall file an affidavit of defence, 
setting forth the grounds thereof; which is only giving a 
statement of the facts on which he resists the payment of a 
debt, which he believes neither in law nor equity can ever be: 
collected from him; and for a court administering the criminal 
law to say, that for every affidavit thus made, they will hold a 
party to bail for his appearance at the sessions, every term 
until the cause is ultimately ended, would be the means of 
bringing every defendant in a contested case in the district 
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court before us. For one can hardly suppose a plaintiff would 
bring a suit, unless he denied the defence alleged against his 
claim; hence he always has the defendant in his power, and is 
able to hold him to bail on his own oath and the corroborative 
facts; which would be the instrument of writing on which the 
suit is brought; and this would be generally sufficient to warrant 
a committing magistrate in holding a party to bail. And how 
many men would pay an unjust demand, rather than be thus 
vexed and harassed with a criminal prosecution? See also its 
operation upon strangers and merchants from abroad, who if 
they are sued, do not hesitate in honestly defending what they 
consider an illegal or unjust claim. But ifthe moment they are 
sued, they place the truth of their defence upon record, they can 
he arrested for perjury, two thousand miles from home, and per- 
haps committed to prison—their names associated with crime, 
carried to the four corners of the earth through the press; and the 
poisonous blast of detraction penetrating their own neighbour- 
hood, and even their own families; what ruin and distress might 
be the consequence, no one can tell. 

This much we may fairly conclude, that a few such cases 
would be calculated to drive men of business from our city, and 
induce them to seek some other place of trade, where laws so 
seemingly at variance with civilization did not prevail. 

And if we test the effect of such a rule upon our own citizens, 
its operation is equally disastrous, and would too often be made 
the instrument of extorting money from persons which they 
were not legally or equitably bound to pay. In the affidavit 
before us, it appears there were three other notes given by 
other individuals for the same sum, and based upon the same 
consideration, which the affidavit alleges has utterly and entirely 
failed. If the facts therein stated are true, neither lawyer or 
layman could pretend that the plaintiff has the shadow of a 
claim upon this defendant, for the payment of the note. Sup- 
pose that those who gave the other notes were sued, and filed 
similar affidavits, and they should be prosecuted for perjury; 
one might be a professional gentleman just starting in business; 
—sensitive in the highest degree relative to his reputation, he 
might suppose the bare prosecution, for such an offence, would 
be sufficient to destroy forever his character, and blight all his 
cherished hopes of success in an honourable pursuit. Such a 
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man might be induced at once to pay the demand, no matter how 
unjust, rather than his name should be recorded in a criminal 
court. Another with an equally valid defence, might be ac- 
tively engaged in business abroad, and rather than appear at 
two terms of a criminal court, he would consider it to be de- 
cidedly for his interest to pay a claim which he knew he could 
prove to be utterly nufounded, True it is, that no man should 
pay a demand which is unjust, simply because his alleged 
creditor chooses to prosecute him criminally; yet we do know, 
that individuals are often placed in such a condition, that they 
are driven toa choice of evils, which others might obviate. And 
this may be illustrated, by contrasting the cases supposed, with 
that of the present defendant. He alleges that all contained in 
his affidavit is /rwe,and that he ean prove it; if so, then he 
ought not to have paid the note, uor no criminal prosecution, 
nor none threatened, should induce him to pay money, to stop 
them. But a defence of such a prosecution might ruin an indi- 
vidual, surrounded with different circumstances, not having the 
ability or moral firmness to resist oppression. Such individuals 
would always be made the subjects from which to draw money 
by the crafty, subtle, speculating and merciless creditor. Hence 
the administration ef the law should always produce the effect 
of guarding the rights of all, and bea shield for even the weak- 
est member of the great family of mankind. 

Without citing more instances to show the soundness of the 
rule of law which we have adopted, or spending more time to 
demonstrate that any other would be unjust to the community 
at large, it is deemed sufficient to say, that the judges who 
heard the argument, are unanimously of the opinion that the 
defendant ought to be discharged. 


PALL LLLP PILPwm—wwwm" 


IN THE SUPREME COURT OF PENNSYLVANIA. 
[January 19th, 1846, _ 
COMMMONWEALTH UV. BURDICK, 


1. The false assertion of possession of money on the credit whereof goods were ob- 
tained, is a ‘false pretence within the act of July 12th, 1842, 


This was an indictment under the act July 12th, 1842. § 21, 
pamphlet laws 345, which provides that “every person who with 
15* 
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intent to cheat or defraud another, shall designedly, by colour 
of any false token or writing, or by any false pretence what- 
soever, obtain from any person any mouey, personal property 
or other valuable things, shall &c.,’’ and it alleged that the de- 
fendant falsely &c. “ pretended to &c. that he possessed a capital 
of $8000; that said $8000 had come to him through his wife, it 
being her estate, and that a part of it had already come to his 
possession—a part would come into his possession in the month 
then next ensuing, and that the remaining part thereof, he 
would be obliged to wait for a short time ;’? which was false, 
and by which he obtained goods. ‘The 2d count stated the 
same allegation as to possession, and the means of acquisition. 
The 3d, possession of the capital simply. Defendant demurred. 

I. Wharton and Attorney-general, for the commonwealth. 

A similar question arose, under Geo. II. ce. 29, to be found in 
2 Russ. on Crimes 284, 296, and seq. with an abstract of de- 
cisions thereon. There are also cases in our own country. 
People v. Kendal, 25 Wend. 399; assertion of ownership of a 
herd of cattle; People v. Conyer, 1 Wheel. Crim. Ca. 448; 
pretence of being a person of wealth, S. C. 14 Wend. 396. 
Their statute differs from ours merely in extending to the obtain- 
ing a signature. People v. Haines, 11 Wend. 557, supports this. 
Commonwealth wv. Hutchinson, 1 Penn. Law Jour.—pretence 
of wealth—nor have the judges been disinclined to enforce this 
rule of morality when sanctioned by the statute, Rex v. Young, 
3 T. R. 98; Rex v. Barnard, 7 Carr & Pay. 784, was a false 
token at common law ; Id. v. Wickham, 1 Adol. & Ellis 34. But 
the English cases under the statute above cited, which is iden- 
tical, are full to the point; Rex v. Henderson, 1 Carr. & Marsh 
328, defendant to be worth a specific sum; Rex v. Young, 1 T. 
R. 104, promise to share a bet never made; Id. v. Wisemore, 1 
T. R. 104; Id. v. Parker, 2 Moody 1. 

The precedent is from 3 Chit. Crim. Law 337; Arch. Crim. 
Pl. 275. 

Defendant’s counsel did not appear. 

Gisson C. J. The rule of the common law, that cheating in 
private transactions without affecting the public, must, to be in- 
dictable, have been effected by artful devices or false tokens, 
was found to be too narrow for the business of the world; and 
the English statute 20 G. II. c. 29, which has given place to the 
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7G. 1V. c. 92, § 53, was enacted to extend the limits of the 
offence. From these, our act of 1842, § 21,seems to have been 
taken, and decisions on the clause in the first, which declares it 
an indictable offence to get money, chattels of securities from 
another * by false pretence or pretences,” or in the second, “ by 
any false pretence,’’ may advantageously be applied to cases 
here. The distinctions taken, under these statutes, between 
cases sometimes differing in almost imperceptible degrees, are 
nice and well founded ; and though not authoritative here, may 
help us in attaining a sound construction of our own statute, 
which differs from either of its models very little in substance or 
in form. It would be a waste of time to pass those decisions 
in review, as they are collected and arranged in all the text 
books on criminal law; but it may be collected from them, that 
a professed intent to do an act which the party did not mean to 
do, as in Rex v. Goodall, Russel & Ryan 461, and Rex v. Doug- 
lass, 1 Moody Cr. Ca. 462, is the only species of false pretence 
to gain property, which is not indictable. These two cases, 
having been decided by the twelve judges, are eminently entitled 
to respect; but I think it at least doubtful whether a naked lie 
by which credit has been gained, would not, in every case, be 
deemed within our statute, which declares it a cheat to obtain 
money or goods, “ by any false pretences whatsoever.”’ Its terms 
are certainly more emphatic than those of either of the English 
statutes; but whether a false pretence of mere intent be within 
them or not, it is certain that a fraudulent misrepresentation of 
the party’s means and resources, is within the English statutes, 
and a fortiori within our own. In Rex v, Jackson, 3 Camp. 
370, it was held to be an offence to obtain goods by giving a 
check on a banker with whom the drawer kept no cash. Of the 
same stamp is the King wv. Parker, 2 Car. & P. 825; but Regina 
v. Henderson and another, 1 Car. & Marsh. 183, is still more to 
the purpose. The prisoners falsely pretended that one of them 
was possessed of £12, which he agreed to give for his confede- 
rate’s horse, for which it was proposed that the prosecutor should 
exchange his mare; and this was held to be clearly a false pre- 
tence within the statute. Now the defendant is charged in the 
indictment before us, with having wilfully misreprented that he 
had a capital of $8000 in right of his wife; that a part of it was 
already received; that another part would be received in the 
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course of a month; and that the residue would be received 
shortly afterwards: and if, as was said in Witchell’s case, 2 
East P. C. 80, a false pretence is within the English statute 
wherever it has been the efficient cause of obtaining credit, the 
false pretence before us is within our own. 

Demurrer overruled, and judgment of respondent ouster. 
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IN THE COMMON PLEAS OF CHESTER COUNTY. 
September, 1845, 


MARY H. PHIPPS U. PHIPPS, SURVIVING ADMINISTRATOR OF J, 
PHIPPS, DECEASED. 


— 


. The personal estate of a decedent, is the primary fund for the payment of his 
debts, and will, therefore, be applied in relief of an heir, whose estate has been 
sold, under an order of the orphans’ court, for the payment of debts. 

This doctrine is applicable as between heir and widow, in Pennsylvania. 

A. died intestate, seized of real and possessed of personal estate, part of which 
was a bond, payable at the death of his mother. His real estate was sold, by 
virtue of an order of the orphans’ court, for payment of the debts of the intestate, 
and the proceeds so applied. Afterwards his mother died. Held, that the heir of 
A. was to be subrogated for the creditors, in respect to the amount of the bond, 
and, consequently the widow of A. was not entitled to one-third of the sum ab. 
solutely, but only to the enjoyment of the interest of one-third during her 


$ 


natural life. 


The following case was stated, for the opinion of the court. 

Crosby Phipps died in September, 1832, intestate, leaving a 
widow and six children, one of whom was Joshua Phipps, 
and seized in fee of several tracts of land in said county. 

After proceedings in partition in thé orphans’ court, two of 
those tracts were adjudged to two of the other heirs at the valu- 
ation, and other two, after refusal by the heirs, were sold by the 
administrators, 

The whole amount of the valuation money of those adjudged, 
and of the sale of the others, was $13,438 25. 

Oue-third of this sum, $4479 41, remained in the real estate 
during the life of the widow, and ene-sixth of said third, 
$746 57, was payable to the said Joshua Phipps at her death, 
and was secured to him by bond and recognizance ont’ tracts 
adjudged, aud by mortgage upon the tracts sold in the usual 
form. 
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Mary Phipps, the widow of Crosby Phipps deceased, died in 
1841. 

The said Joshua Phipps died in 1837, intestate, leaving a 
widow, the above named plaintiff, and several children, and 
seized of considerable real, and possessed of some personal 
estate, besides the money coming to him at the death of his 
mother, out of his father’s real estate as aforesaid. 

Jesse Matlack and Elisha Phipps were his administrators, 
the former of whom is now deceased. 

On the 4th of November, 1839, upon the petition of the said 
administrators of Joshua Phipps, the orphans’ court ordered 
them to sell his real estate for the payment of his debts, and they 
accordingly sold the same for $5129 52, and the sale was con- 
firmed, December 9th, 1839. 

The money due the said Joshua Phipps, out of his father’s 
real estate, and payable at the death of his mother, was not 
included in the inventory of his estate; nor was it brought to 
the notice of the orphans’ court in the application for the order 
of sale, not being supposed by the administrators to be then 
available for the payment of debts. 

The said. administrators of Joshua Phipps, settled their 
account of the administration of the real and personal estate, 
which was confirmed, September 5th, 1840, showing a balance in 
their hands after payment of debts of $650, being proceeds of 
real estate. 

Since the death of Mary Phipps, the widow of Crosby Phipps, 
deceased, the amount then falling due to Joshua Phipps out of 
his father’s real estate, $746 57, has been paid by those owning 
the real estate, into the hands of the guardians of the minor 
children of the said Joshua, but for all the purposes of this action, 
is to be considered as in the hands of the defendant. 

The plaintiff claims to recover one-third of this sum, amount- 
ing to $248 85. 

The question for the opinion of this court is, whether she is 
entitled to recover the said sum as personal estate absolutely, of 
whether the said $746 57 must not be taken to replace so much 
of the proceeds of the real estate, taken to pay debts, she to 
receive the interest only of the said $248 85 during her life. 

If the court shall be of opinion with the plaintiff, then judg- 
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ment to be entered in her favour for $248 85. If otherwise, 
then judgment to be entered for the defendant. 


James argued for the plaintiff. 
Darlington for the defendant. 


The following is the opinion of the court, delivered by 

Bex, president: Though, perhaps, we have no adjudged 
case in all its features exactly like the present, there are to be 
found many analogous, ascertaining principles by the applica- 
tion of which, the question here presented is to be decided. The 
case stated calls for the exercise of the equitable powers of this 
court, in marshalling the assets of a decedent’s estate, which, in 
the sense of courts of equity, means “such an arrangement of 
the different funds under administration, as shall enable all the 
parties having equities therein, to receive their due proportions, 
notwithstanding any intervening interests, liens or other claims 
of particular persons to prior satisfaction out ef a portion of these 
funds. (1 Story’s Eq. 527, § 558; Torr’s Estate, 2 R. 252). 
This marshalling of assets most frequently takes place in favour 
of creditors, by specialty and simple contract, and legatees, spe- 
cial or general; but in a great variety of cases, heirs and devi- 
sees are also entitled to the benefits of this equitable doctrine 
and practice. In its application, it is to be taken as a cardinal 
rule, that the personal estate of a deceased constitutes the pri- 
mary aud natural fund for the payment of his debts, and that it 
must be so applied, unless it be expressly or by plain implica- 
tion, exonerated and discharged by the will of a testator. (Jdem 
536, § 571; Mogg v. Hodges, 2 Ves. 52; Galton v. Hancock, 2 
Atk. 424-25). Of course, then, in the case of an intestacy, this 
rule is of general operation, though modified in a few instances, 
by other controlling equities, not necessary to be particularly 
noted here; and in accordance with it, it is settled in England, 
that an heir of land descended, who has been compelled to pay 
a mortgage or specialty debt of his ancestor, is entitled to stand 
in the place of such creditor against the personal estate of the 
intestate, and to be re-imbursed out of that fund in preference 
to distributees, and this, though there may have been no per- 
sonal covenant for the payment of the debt on the part of the 
ancestor. (1 Story’s Ex’r. 537-8, and the case there cited; 2 
Fonbl. Eq., b. 3, ch. 2, § 1; Cope v. Cope, 2 Salk. 449). Al- 
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though by the laws of Pennsylvania, lands are considered and 
treated as assets for the payment of all the debts of a decedent, 
simple as well as by specialty, yet as between heir and distri- 
butee, and even heir and general or residuary legatee of the 
personal chattels, the rule is the same. (Case of Keyzey, 9S. & 
R. 71; Martin’s Ex’rs. v. Fry, 17 8S. & R. 426; Watkin’s Estate, 
3 Rawle 229). In the last case cited, although a testator had 
bequeathed to his wife all his personal estate of what nature or 
kind soever, without saying any thing upon the subject of his 
debts, the orphans’ court, upon the application of the widow 
and other executors, refused to grant an order to sell, for the 
payment of the testator’s debts, after acquired lands which had 
descended to his heir at law, but directed the personal estate 
bequeathed to the widow to be applied to this purpose; and 
this decree was atlirmed, on appeal by the executors, by the 
supreme court, on the ground that as there was nothing in the 
will to indicate a contrary intent, the bequest must be taken to 
have been made subject to the law of the land designating per- 
sonalty as the primary and natural fund for the payment of 
debts, (see Morris v. Griffith et al., 1 ¥. 189); and consequently, 
the widow took nothing under the bequest, but what remained 
of the personalty after the payment of debts. So here by the 
terms of the act of 8th April, 1833, under which this plaintiff 
claims the fund in dispute, she is entitled to but one-third of her 
late iusbaud’s real and personal estate, remaining after the pay- 
ment of all just debts and Jegal charges; and as the personal 
fund is first applicable, it follows that, had there been a due ad- 
ministration of this estate, nothing would have been left of the 
personalty, which the plaintiff as widow, could lay claim to. It 
is not to be doubted, that if the bond belonging to the estate of 
the plaintifi’s husband, due on the death of his mother, had been 
brought to the notice of the orphans’ court, upon the application 
for its order to sell his real estate for the payment of his debts, 
the court would either have declined to interfere until that secu- 
rity was sold, and its proceeds applied by the administrators in * 
discharge of the debts, so far as they would reach, or made a 
special order as to the future application of that fund when re- 
alized, in relief of the heir, But this not having been done, and 
the land of the heir having been applied in discharge of the 
debts, it follows, under the rule already indicated, that the heir 
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has an equity to stand in the place of the creditors, as to the 
personal estate, and to ask that this may be applied to supply, 
so far as it will go, the value of the real estate taken out of his 
hands; unless, indeed, there be some superior equity in the 
widow to forbid it. The order of sale made by the orphans’ 
court on the application of the administrators, can no more ope- 
rate to defeat the right of the heir, than would an execution 
issued at the suit of a creditor, by virtue of which the land of 
the ancestor was sold for the payment of the debts. In both 
cases, the conversion of the land into money, for such a purpose, 
is without the agency of the heir, and not within his control. 
Besides, if in this instance the orphans’ court has been, by the 
omission of the administrators, induced to do what otherwise it 
would not have done, surely this cannot avail to create a right 
and interest in the widow to which, without it, she would clearly 
not be entitled, and thus defeat the clear equity residing in the 
heir. 

Is there, then, any controlling equity in the widow, to defeat 
the equity of the heir iz toto? Iam ata loss to perceive any. 
It was argued, that immediately on the death of her husband, 
she acquired a vested interest in the fund in dispute, and the 
debts being paid, this interest cannot now be disturbed. But 
she is in no better condition, in this respect, than a distributee 
of the pesonalty. In fact, for the purposes of this question, she 
is to be considered as a distributee, having an equal and no far- 
ther or greater right, than the next of kin of the intestate. The 
statute by force of which she claims, puts her in this position in 
respect to the personal estate; and we have already seen that 
the equity of the heir to be substituted for the creditor, will pre- 
vail against a distributee. For the purpose of reimbursement, 
equity regards the debt as still subsisting, and subrogates the 
heir as creditor. 

But although there is no equity in the widow, sufficient to 
defeat in toto, the claim of the heir upon the personalty in the 
hands of the administrator, yet she possesses a limited and res- 
tricted equity, which will operate to modify that claim. She, 
as well as the heir, took an interest in the real estate of her hus- 
band, namely, a life estate in one-third thereof. This interest 
has been sold, under the order of the orphans’ court, and applied 
in the payment of the debts. But in marshalling assets, it is 
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always the object of courts of equity to satisfy every claimant 
upon the estate of a decedent person, so far as such assets can, 
by any arrangement consistent with the nature of their respective 
claims, be applied in satisfaction thereof. (1 Story’s Eq. 528-9, 
§ 561; Clifton v. Burt, 1 P. Wms. 679, and n. 1). In settling 
the respective rights of these contending parties (the defendant 
being a mere stakeholder), the fund in hand is to be regarded 
as the proceeds of the real estate for which it is to be substituted. 
But of this the heir is entitled to the present possession and use 
of only two-thirds, the interest of the other third belonging, un- 
der our peculiar system, to the plaintiff, as widow, during life. 
Such an arrangement should therefore be made, as to secure the 
payment of this interest to the plaintiff, and thus the legal claims 
of all parties upon this estate will be satisfied. But being of 
opinion that the plaintiff is not entitled to recover, absolutely, 
any part of the sum in the hands of the defendant, judgment 
must be rendered for the defendant, according to the terms of 
the case stated. 


PARALEGAL LAL 


IN THE COMMON PLEAS OF LANCASTER CO. 
[August, 1842. 
MOLLISON & COLLINS UV. BOWMAN. 


1. In trespass against a constable for taking goods of A. under a warrant to levy 
on goods of B., it is not necessary that the plaintiff should call upon the defend. 
ant for a copy of his warrant, according to the directions of the act of 2Ist 
March, 1772. 

2, This section of the act of 1772, is intended to protect the constable only, where 
the justice would have been liable, and where the officer has acted strictly pur- 
suant to his warrant. 


Lewis J. This wasan action of trespass against a constable, for 
taking the goods of the plaintiffs under a warrant, commanding 
him to levy upon the goods of Thomas B. and John Withers. The 
court directed a verdict for the defendant, with the understand- 
ing that the point upon which the cause turned, was to be 
fully considered on a motion for a new trial. It was held, that 


1 See the case of Bloomfield vr. Budden (2 Dall, 183, S.C. 1 Y. 187), where 
widow, tenant for life, was permitted to take surplus of proceeds of land sold under 
a mortgage, upon giving security for payment of principal sum after her death ta 
the creditors of her son, who was remainderman, 

VOL. V.—NO, IV. 16 
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the action could not be sustained in the absence of a demand 
upon the defendant for a copy of his warrant, according to the 
directions of the 6th section of the act of 21st March, 1772. 
This instruction was given under the influence of a previous 
decision of this court, made in August, 1843; Mullison & Collins 
v. Monahan et al., August term, 1843. The value of a judicial 
decision depends as much upon the ability and research of the 
counsel who argues the case, as upon the learning of the judge, 
and his opportunities for investigation. And where the judge 
is holding the court at a distance from his residence, and de- 
prived of the means of consulting authorities, his opinions, 
hastily formed, on points suddenly arising, unaided by the 
researches of counsel, stand upon the footing of nisi prius de- 
cisions, and deserve but little consideration as precedents; Best 
jr., 3 B. & Al. 330. 

The counsel are always in the commendable discharge of 
their duty, when they furnish the court with the cases pertinent 
to the questions under investigation. As they generally have 
a knowledge in advance, of the points intended to be raised, a 
reasonable share of industry is all that is necessary, for the dis- 
charge of this important requirement of professional duty. A 
judge desirous of performing his duty with fidelity, will receive 
with thankfulness, and regard with attention, the lights thus 
furnished from the acknowledged sources of the common law. 
In making the proper acknowledgment for the clear and forcible 
ARGUMENTs Which have been brought to bear upon this ques- 
tion, it is but just to remark, that the only pecis1ion which the 
researches of counsel have brought from the books, is that of 
Osborn & Burkhart, made by a court of co-ordinate jurisdiction, 
sitting in Philadelphia ; Osborn & Burkhart, 1 Brown 343. The 
decision is imperfectly reported, and is neither authoritative nor 
directly in point, although it appears to have a bearing in favour 
of the defendant, and was allowed to have its full share of influ- 
ence in producing the instructions which were given to the jury. 
Those instructions, we are now satisfied, are neither founded 
upon a proper construction of the act of 1772, nor in accord- 
ance with the general practice of the state. Under these cir- 
cutastances, the correction of the error, and an adherence to the 
established landmarks of the law, are required by a sound ad- 
ministration of justice. 
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The act of 21st March, 1772, is almost a literal copy of the 
statute 24 G. Il. c. 44. The English statute was in existence 
twenty years before our own was enacted, and has, by nu- 
merous determinations, which have been followed extensively 
in this state, received a construction from which we ought not 
upon light ground, to depart. ‘The 6th section of our act cor- 
responds alinost word for word with the 6th section of the Eng- 
lish statute. When it is considered that the language in both 
statutes is the same—that the objects to be accomplished were 
in both cases identical—that the law-makers in both countries 
speak a common language—and that the expounders of the 
statutes in England and in Pennsylvania, are governed by the 
same principies of the common law, we can perceive no reason 
why the contruction of the act of 1772 should be different from 
that which the statute of 24 G, II. has received. 

The English statute declares, that “no action shall be brought 
against any constable, &c., for any thing done in obedience to 
any warrant, &c., until demand hath been made of the perusal 
and copy of such warrant,’ &c. But a careful examination of 
the whole of the 6th section will show that the object was to 
protect constables and other inferior officers, from suffering 
injury for acts done strictly in obedience to their warrants, by 
reason of irregularity, or want of jurisdiction in the magistrates. 
It has therefore been held that the statute does not extend to 
cases where the justice cannot be liable. Esp. N. P. 340. That 
delivering a copy of the warrant will not discharge the con- 
stable, unless the plaintiff has a right of action against the justice. 
Sly wv. Stevenson, 2 C. & P. 464; Bell v. Oakly, 2 M. & S. 289. 
That the 6th section of the statute is intended to protect the 
constable only, where the justice would have been liable, and 
where the officer has acted strictly pursuant to his warrant, 
and is no protection, where the goods levied on are already 
under distress for rent. Kay & Grover, 7 Bing. 312. Where 
a warrant commanded the performance of certain duties within 
the county of Kent, the statute was no protection from an action 
for transactions beyond the limits of the county. Milton v. 
Green, 5 East 234, Nor is it a protection, where the action is 
for an excessive distress. Sturch v. Clark, 4 B. & Adol. 113. 
Nor where under a warrant to seize sugar, the officer took zea 
and nails. Price v. Messinger, 2 B. & P. 158. Nor where the 
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warrant was to seize “100 dbs. weight of cotton copps,” 


and 
he took a ¢in pan and a sieve. Crozier v. Candy, 6 B. & C. 232, 
Nor where a constable arrests one man on a warrant against 
another. Esp. N. P. 340. Nor where he takes the goods of 
one person on a warrant, commanding him to seize the pro- 
perty of another. Paxton v. Williams, 3 B. & Ald. 330, 1820, 
And it is not material, that the right of property is doubtful, for 
in the case of Paxton v. Williams, which is in every material 
fact similar to the present, there was “much contradictory evi- 
dence”’ (74.) touching the right of property ; and the action was 
sustained without the demand of a copy of the warrant, although 
the officer was ultimately saved by the /imitation prescribed 
in the 7th section of the act, which is similar to our own, and 
which extends its protection to all acts of justices and constables, 
if done in good faith “in the execution of their offices,’’ (7d.) al- 
though not strictly authorized by law in the one case, or com- 
manded by their writs in the other. In this respect, there is a 
marked difference in the language used in the two sections, and 
there has been a corresponding difference in their construction. 
It is manifest from these reasons, that the 6th section of the 
act of assembly is no protection, where the warrant, if legal, 
would furnish no justification; aid that this section of the 
statute, has no place where the injury complained of arises from 
an act which was not commanded by the writ. In this case, 
the process was perfectly regular, and such as the justice was 
authorized to issue. No action could be sustained against him. 
But the plaintiffs complain that the constable took their goods 
on a warrant, commanding him to seize the goods of others. If 
this be true, he is neither justified by his writ, nor protected by 
the act of assembly. The injury complained of, was not “done 
in obedience to his warrant,” and therefore no demand of a copy 
was required. 
The instructions given to the jury upon this point were erro- 
neous, and a new trial is therefore awarded. 
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[May 3d, 1845. 


THE NORTHAMPTON BANK FOR THE USE OF GIBONS UV. WINDER. 


— 


. There was judgment in trover against defendant by Northampton Bank, to the 
use of G. Rule by defendant to show cause why judgment shall not be paid in 
notes of the Northampton bank. Held, that the judgment was not a debt due 
to the bank, but a debt due to the assignees or creditors, and the rule refused. 


Lewis J. 

The plaintiff having obtained a verdict in the court for trover, 
and judgment being entered thereon for the sum of $2456 213, 
the defendant moves for a rule to show cause why the verdict 
and judgment in this case, shall not be received in Northampton 
bank notes, and an order to that effect be indorsed on any fi. fa. 
that may issue. It appears that the Northampton bank, on the 
9th of June, 1845, executed an assignment to John S. Gibons 
of $80,000 of the loan of the Lehigh Coal and Navigation Com- 
pany, for the consideration of $51,500, therein acknowledged to 
have been received. This assignment is attested by the presi- 
dent and cashier, and the corporate seal is attached, and the in- 
strument is made in pursuance of a resolution of the directors 
of the same day. It also appears by another instrument of the 
same date, signed and sealed by Mr. Gibons, and reciting the 
sale to him of the Lehigh loan, that he is to pay the Northamp- 
ton bank, in its own notes, in drafts drawn by it, on the Wes- 
tern Bank, and checks of deposit, equal to the difference between 
what the bank has already received on said loan, and the par 
value thereof; that is, if he recovers the whole amount, he is to 
pay the whole difference, and for any portion he may recover 
he is to pay the difference between what the bank has already 
received and the par value of such portion—payable 90 days 
after such recovery and receipt. On the 13th of June, 1843, 
the Northampton bank made an assigument to trustees, under 
the act of 1842. The damages given in this action were for the 
conversion by the defendant to his own use of a portion of the 
Lehigh mortgage loan already mentioned, which had been hy- 
pothecated with him, under an agreement not to sell the same 
except upon default on the part of Johu Rice (the president of 
the bank), and ten days’ notice thereof. ‘The loan was dis- 
posed of by Mr. Winder in four days after he received it, and 

*16 
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without any default and notice as required by the contract, and 
for this act the damages were awarded. The Northampton 
bank notes are proved to be of no value whatever. 

This motion is founded upon the decision of the court in 
Irvine v. The Lumberman’s Bank, 2 W. & S. 200, and upon a 
provision in the act of 1842, relative to assignments by banks. 
The action brought by the Lumberman’s bank was upon a note 
payable in its own notes, against debtors who had borrowed its 
money, and who upon the trial, after their own failure to pay 
their note at maturity, had contributed to the ruin of the bank 
and the consequent depreciation in the value of its notes, de- 
sired that the verdict should be rendered for the market vaiue of 
the notes, and not for the sum which they had received. The 
court very properly held that the value as between the parties, 
was the full sum expressed in the note. And the supreme 
court in affirming the judgment, for the purpose of quieting the 
apprehensions of the debtors, that after judgment against them 
they would be compelled to pay in specie, made the remark 
that the court have control over the execution, and they will, 
uuder their equitable powers, take care that no injustice be 
done. Of course, it is the duty of every court to take care that 
iis process shall not be used to effect injustice, but this remark 
must not be understood as sanctioning the principle that the 
court would in every case, or indeed in any case, allow of a 
sett-off of notes, which are but rights of action, against a judg- 
iment recovered. It is not usual for courts, under their equity 
powers, upon motion, to permit any demands, except those 
ascertained by judgment, to be set-off against each other. And 
the right to pay in specific articles under the contract, is cer- 
tainly extinguished by the recovery of damages for the breach 
of that contract. The recovery of damages was payable in 
money, and neither courts nor legislature can make any thing 
short of ita legal tender. In the case of Hallowell & Augusta 
Bauk v. Howard et al., 13 Mass. Rep. 236,a motion to pay into 
court the depreciated notes of the bauk, made before judgment, 
was denied, and alihough the demand had in that case been 
assigned, the court remarked that if the assignment were out of 
the question, the motion would not obtain. The bills of a bank, 
although dated before suit brought, are no set-off in an action 
brought by it, unless shown to have been in the defendaut’s 
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hands prior to the suit. Jefferson County Bank v. Chapman, 
19 Johns. 322. A set-off on motion is not a strict right at law, 
but is ex gratid curie# in courts of law, and will not be per- 
mitted where the demand proposed to be set-off is not ascer- 
tained by judgment—where the facts are complicated and 
intricate—or where the equities are equal. 14 Johns. 63; 3 
Bibb 233; 3 Cowen 126; 2 Watts 228. 

In this case it does not appear that the defendant, Mr. Win- 
der, had the possession of any of the notes of the Northampton 
bank at the time suit was brought, or that he has any of them 
at this time, so that the application may be considered as a 
motion for leave to purchase them at their present depreciated 
value for the purpose of paying the judgment. The equity of 
Mr. Gibons, the purchaser of the claim on which the suit is 
founded, is interposed. The fair construction of the two papers 
produced is, that the claim was sold to him in consideration that 
he was to incur all the expenses of a lawsuit for the recovery 
of the property; and all the liability for costs of the adverse 
party if the suit failed, and that in case of recovery, the differ- 
ence between the sum already received and the par value of the 
loan, was payable in claims against the Northampton bank. It 
does not appear whether Mr. Gibons had claims against the 
bank, at the time of the contract, which he was desirous to 
secure or not, but if he had, his equity would undoubtedly be 
of the purest character, and higher than any arising from sub- 
sequent acquisitions of claims by the defendant. Be that as it 
may, however, the consideration which is implied from the con- 
tract, (to wit, the expenses and trouble ef the lawsuit) gives him 
a right to the advantages of the bargain, and vests in him the 
right to the property sold, and consequently to the value of it 
as ascertained by the verdict. It is not pretended that actions 
of tort can in general pass by assignment—but such of them as 
depend upon the value of property and would on that account 
pass to executors or administrators, may pass in equity by any 
assignment which would transfer the property itself. It has 
been seen that where the equities are equal, the court would not 
interpose for the purpose of depriving either party of his lawful 
advantages, but in this case the equity of Mr. Gibons is much 
higher than that of the defendant. It is through his exertions 
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alone that the money has been recovered, and to give the de- 
fendant his motion, would be to allow him all the benefits which 
were secured to Mr. Gibons by his contract with the bank, 
as the compensation for his services and expenses in prose- 
cuting the suit. 

The contract with the bank is not forbidden by any principle 
of the common law in force in this country. It is such as is 
sanctioned by long practice, and the uniform habits of the people. 
But for the sake of the argument, it may be conceded to be 
illegal and void. In that case, the claim against Mr. Winder 
would belong to the assignees under the act of 1842, by virtue 
of the assignment of the 13th June, 1843. There is a provision 
in the act of 1842, which requires that the assignees under that 
act “shall receive in payment of debts due to said bank, its own 
notes and obligations and the checks of its depositors at par.” 
2 Str. 1234; 14 Petersdorf 424; 6S. & R. 57; 20 Johns. 137; 8S, 
& R. 124; ib. 425. So far as this clause secured to the debtors 
of the bank the advantage of paying their debts in such claims 
against it as they had taken in the course of their business, 
before the assignment, it is in accordance with justice and law; 
but so far as it may be supposed to give to the debtors of the 
bank, whose non-performance of their obligations contributed 
to the depreciation of its paper, the advantages of determining 
what claims against the bank should be paid, or of purchasing 
the paper at a discount, and thus consuming al/ the assets, 
while holders, who could not afford to sell at a loss or were 
unwilling to make the sacrifice, were to be deprived by this 
process of even a pro rata distribution of the assets which the 
bank actually possessed at the time of assignment, it is cer- 
tainly against that equality in distribution, which is the favour- 
ite doctrine in courts of equity. The right is one strictly legal, 
and not only destitute of equity, but positively against the 
plainest dictates of justice. It is therefore not to be extended 
by construction, to cases not within the plain language and 
meaning of the legislature; nor are the equity powers of the 
court to be roused into action to use extraordinary measures to 
secure it to a defendant, after he has failed to pay in the eur- 
rency proposed, after damages have been recovered from him 
by reason of his refusal, and after he has had a full trial and 
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has no longer a day in court, by which, according to the regular 
course of law, he may establish his claim. 

The fair construction of this provision of the law is, that the 
debtors would stand, after the asssignment, as if their notes to 
the bank were made payable, by the terms of the contract, in 
the notes of the bank. Surely this was all that was intended. 
If a debtor would not avail himself of the privilege of paying 
in specific articles according to the contract, he could not tender 
the articles after judgment, in satisfaction of the damagas re- 
covered for his breach of contract. So, under the act of 1842, 
ifa debtor did not avail himself of his privilege, and damages 
were recovered from him for the breach of his contract, he had 
no day in court to plead his payment of specific articles, and the 
damages, it is conceived, would be payable in money. Be that 
as it may, however, it could never be intended to apply to any 
but debts due to the bank before assignment. . Cowp. 57; 2 Cr. 
344. The recovery in this case is not for any dedé, it is fora 
tort. The defendant was not a debtor of the bank at the time 
of assignment, and is not within the favoured class who were 
entitled to the benefits of this extraordinary provision. If the 
question had been put to the members of the legislature, 
whether a man who had the care of the assets of the bank, 
in trust for the bank, might, under this provision in the act, 
convert them to his own use, then pay their value in the worth- 
less notes of the bank, and thus deprive every creditor who 
would not sacrifice his claim, of every dollar of his demand, 
the answer can readily be imagined. Such a proposition would 
have shocked the sense of justice of every man in the legisla- 
ture. And yet it is identical in principle with the one before 
the court. The defendant held a portion of the assets of the 
bank in trust. He converted it to his own use without autho- 
rity, and instead of paying the value to the assignees, to be dis- 
tributed pro rata among the creditors, he proposes to pay the, 
value in notes admitted and proved by himself on the trial to 
be worth less than the paper on which they are made. If this 
principle be sanctioned, what is to prevent the president and 
cashier from couverting all the assets of a bank to their own 
use; and when their own proceedings have ruined the institu- 
tion, and driven it to an assignment under the act of 1842, what 
is to prevent them from making profit by their own wrong, and 
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making satisfaction in the paper of the bank, thus rendered 
worthless to every other person by this improper conversion ? 
Such a proceeding was never contemplated by the act of 1842. 
It is only “debts due to the bank’? which are payable in its 
notes. This was property owned by the bank, and not a dedé. 
It is true it has become a debt by judgment—but it is a debt 
due to the assignees, or due to the creditors, and not within the 
meaning of the act. 

For these reasons the rule must be discharged, whether the 
contract with Mr. Gibons be legal or otherwise. 

Rule discharged. 








“THE LATE JOHN WILLIAM SMITH, ESQ. 


« We are unwilling that the death of this lamented gentleman 
should simply stand recorded in our pages, without a brief tes- 
timony to his fame as one of the most accomplished lawyers of 
our time. He was of a respectable Irish family, and com- 
pleted his education at Trinity college, Dublin, the venerable 
establishment which not only supplies the learned and eloquent 
ranks of the Irish bar, but contributes also to the bar of England 
some of the foremost amongst its members in reputation and in 
promise: witness at present the names of Martin, Crompton, 
Murphy, Willes, Hugh Hill. Others might be added. Mr. 
Smith, after passing through the university with eminent credit, 
graduated in the year 1829, and obtained the highest distinction 
the university of Dublin has to bestow —the classical gold medal. 
Shortly afterwards, he established himself as a pupil in the well- 
frequented chambers of Mr. Blick, and in Easter Term, 1834, 
was called to the English bar, and joined the Oxford circuit, by 
the members of which his learning and talents were universally 
honoured. , 

“His great mental endowments were not set off by any cor- 
responding external gifts. An inharmonious voice, somewhat 
unprepossessing features, and a hardness of manner not well 
suited for nisi prius business, probably, in some degree, pre- 
vented him from getting into full practice on the circuit, 
although, before the decline of his health, he had begun to be 
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pretty largely employed in the heavier class of causes. But, 
before the court in bance, his rich and sustained stream of legal 
reasoning riveted the attention of professional hearers, and 
overcame all external defects. 

“So early as the year 1834, Mr. Smith published his ‘ Com- 
pendium of Mercantile Law,’ an accurate and well-digested 
epitome, highly esteemed by the profession, (as is evidenced by 
its having passed through three editions), and second (perhaps) 
in excellence only to the series of papers on mercantile law— 
still, unfortunately, incomplete—which were published in the 
‘Law Magazine.’ In 1837, the first edition appeared of his 
‘Selection of Leading Cases, with Notes, a work too well 
known, and too largely appreciated by the profession, to render 
it necessary that we should record our adjudication of its merits. 
The beautifully-reasoned dissertations upon all the leading doc- 
trines of our municipal code, on pleading, evidence, estoppel, 
covenants, the law of bailments, of carriers, of negotiable secu- 
rities, of marine insurance, stoppage in transitu, bankruptcy, 
the statute of frauds, &c. their felicitous criticism on decided 
cases, their admirable elimination of legal principles, are familiar 
to all our readers. The author at once acquired, by the publi- 
cation of this work, the highest reputation as a lawyer. But 
his legal learning, though by these means more generally 
known, in no respect transcended his other intellectual attain- 
ments. An accomplished linguist, familiarly conversant with 
both the ancient and modern classics, embracing, in short, 
within the range of his acquirements, an extent of knowledge 
of which few, indeed, of the students of our easy-reading age 
have any notion, it may well be supposed that his conversation, 
when, amongst his intimate acquaintances, all these stores were 
opened, was of a most attractive order. Lord Coke’s memo- 
rable advice, ‘Petere fontes quam sectari rivulos,’ which Mr. 
Smith chose as the motto for the title-page of the ‘ Leading 
Cases,’ was by him applied to every department of knowledge, as 
well as to the law. 

“Tt had been obvious, for some years past, that the insidious 
disorder which is the plague of our climate was gradually un- 
dermining his constitution, although, for a considerable time, 
his medical adviser retained the hope that the disease had not 
reached his lungs, and that it might yet be overcome. He 
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died, however, entirely worn out, on the 19th of the present 
month in the thirty-eighth year of his age. 

«We will only add to this brief notice, that, in private life, 
Mr. Smith was a very estimable and amiable man, and that his 
friends regard his memory with warm attachment.” 


We have copied the above notice from the London Jurist of 
December 27th ult., with the deepest regret. Few men at the 
English bar possessed more of the elements of eminent profes- 
sional success than Mr. Smith; endowed with a mind originally 
acute, clear, close, exact and thorough, the course and discipline 
of the Dublin university perfected its powers. The value of 
Mr. Smith’s “ Leading Cases,’ the book by which he is most 
favourably known, has been shown by the publication of two 
editions in this country ; the second enriched with notes appli- 
cable to American law. Few law books have been published 
of late years which have given so much instruction to the pro- 
fession, or which have been so generally and satisfactorily used 
as this learned and laborious book of Mr. Smith’s. It does not 
seem improper when the estimable and promising men of our 
profession die in England, that a passing tribute should be paid 
to their worth and talent. United, as we are, so closely by the 
bond of a common pursuit—reading as we do so many of the 
same books—guided by so many of the same great legal lights— 
as the members of the English bar,—professional worth there, 
should not pass unnoticed here, F. 





